STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

SUITE 1200

445 MINNESOTA STREET
LORI SWANSON February 25, 2008 ST. PAUL, MN 55101-2130

ATTORNEY GENERAL TELEPHONE: (651) 296-9412

By E-MAIL & U.S. MAIL

The Honorable Gary J. Meyer
Gilbert Mediation Center, Ltd.
12700 Anderson Lakes Parkway
Eden Prairie, MN 55344-7652

Re:  Petition of St. Olaf College
Court File No. CV 062518

Dear Judge Meyer:

Per your request, the State submits this document in response to two memoranda
submitted by St. Olaf College (“St. Olaf”) on February 5, 2008, regarding restrictions on sale
proceeds resulting from the sale of WCAL to MPR. Although St. Olaf has not formally
petitioned the Court with respect to the sale proceeds, the status of the proceeds has been
discussed throughout your investigation as Special Master.

INTRODUCTION |

This case does not involve a court’s inquiry into the general programs of a private
college. Rather, this case involves the very unique circumstances surrounding a private college’s
solicitation of funds for, and operation of, a very specific program--a radio station. All of the
arguments in this matter should be viewed in light of the very specific circumstances of this case.
Finding that the sale proceeds are restricted and require judicial approval for a release of such
restrictions will not, as St. Olaf asserts, subject every programmatic decision of a private college
to judicial scrutiny. -

' ARGUMENT

St. Olaf argues that the proceeds from the sale of WCAL are either: (1) unrestricted; or
(2) if restricted, the restrictions on all such proceeds that are in excess of what is needed to

"This letter is not intended to address, nor does it address, all of the arguments raised by
SaveWCAL in its February 9, 2008 response to St. Olaf’s letters. This letter also does not
address Peterson, Quinlan and Munson, as those cases are all discussed in the State’s Mem. of
Law Regarding the Pet. of St. Olaf College, dated June 20, 2007, at 2-4.
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support the continuing WCAL activities at St. Olaf should be fully released. St. Olaf makes
‘broad arguments regarding the “business judgment rule” to support this position. The State
disagrees with St. Olaf’s position regarding the sale proceeds. St. Olaf undeniably solicited
funds specifically for use with WCAL and also solicited funds specifically for the purchase of at
least some of the assets sold in the sale. Pursuant to Minnesota law, St. Olaf should petition the
court for a determination of whether the sale proceeds are restricted and, if so, how such
restrictions may be modified because of the sale of WCAL. To conduct such an analysis, it is
necessary to identify what gifts were used to purchase the sold assets and under what terms and
conditions these gifts were made. Neither the “business judgment rule,” UMIFA, nor cy pres
provide St. Olaf with a free pass to remove restrictions on assets or change the use and purpose
of assets without court approval.

1. RESTRICTIONS ON THE WCAL SALE PROCEEDS HAVE NOT EXPIRED UNDER UMIFA
OR THE BUSINESS JUDGMENT RULE.

St. Olaf’s “Forever Is A Very Long Time” memorandum focuses heavily on the
applicability of Minnesota’s Uniform Management of Institutional Funds Act (“UMIFA”) to the
WCAL sale proceeds. See St. Olaf Mem., “Forever is a Very Long Time,” dated February 5,
2008 (“Forever Mem.”) at 3-6. St. Olaf asserts, in part, that the applicability of UMIFA is
important, because UMIFA applies “the more relaxed standard of conduct that applies generally
to a nonprofit corporation’s business judgment decisions” instead of the more rigid prudent
investor standard normally applied to trustees. Id. at 4. St. Olaf further argues that application
of the business judgment rule leads to the conclusion that donor-imposed restrictions cannot last
forever unless such a time restriction is explicitly expressed by the donor. Id. at 6. Such an
interpretation is not supported by UMIFA as a whole and is inconsistent with Minnesota law.

A. UMIFA Applies To The Instant Case Because The Funds At Issue Are Part
Of An Institutional Fund.

As a preliminary matter, to apply UMIFA, it must be determined if the sale proceeds are
part of an “institutional fund,” “held by an institution for its exclusive use, benefit, or
purposes[.]” Minn. Stat. § 309.62, subd. 3 (2006). SaveWCAL asserts that the sale proceeds are
not institutional funds because St. Olaf held funds for the benefit of WCAL and not for St. Olaf’s
- exclusive benefit. See “Love (Charity) is Eternal,” SaveWCAL letter dated February 9, 2008 at
3-4. As the State informed the Court in its Memorandum of Law Regarding the Petition of St.
Olaf College, however, St. Olaf’s trust registration with the Attorney General’s Office
encompasses all of St. Olaf’s assets reported in its financial statements, including those assets
used to support WCAL. State’s Mem. of Law Regarding the Pet. of St. Olaf College at 5-6.
Nothing in the record suggests that WCAL was a separate nonprofit corporation, nor does the
Secretary of State’s website evidence a separate registration for WCAL. Since it seems that
WCAL is more aptly described as a program of St. Olaf College than a separate entity, the



The Honorable Gary J. Meyer -
February 25, 2008
Page 3

WCAL funds meet the definition of an “institutional fund” under UMIFA.?> Therefore, UMIFA
should be analyzed.

B. The Standard Of Care Under UMIFA.

UMIFA sets forth the following standard of care for members of the governing board of
an institution:

In the administration of the powers to appropriate appreciation, to make and retain
investments, and to delegate investment management of institutional funds,
members of a governing board shall discharge their duties in the manner provided
in section 317A.251. In so doing they shall consider long and short term needs of
the institution in carrying out its educational, religious, charitable, or other
eleemosynary purposes, its present and anticipated financial requirements,
expected total return on its investments, price level trends, and general economic
conditions.

Minn. Stat. § 309.67 (2006). Thus, UMIFA adopts the nonprofit director standard of care from
the Minnesota Nonprofit Corporation Act, ch. 317A.

In relevant part, Minn. Stat. § 317A.251 provides at subd. 1: “A director shall discharge
the duties of the position of director in good faith, in a manner the director reasonably believes to
be in the best interests of the corporation, and with the care an ordinarily prudent person.in a like
position would exercise under similar circumstances.” This section also provides: “A director,
regardless of how identified, is not considered to be a trustee with respect to the corporation or
with respect to property held or administered by the corporation, including without limit,
property that may be subject to restrictions imposed by the donor or transferor of the property.”
Minn. Stat. § 317A.251, subd. 4 (2006).

- Importantly, Minn. Stat. § 317A.251 does not. apply the director standard to the
institution itself, but only to the individual directors. Indeed, the Reporter’s Notes to Minn. Stat.
§ 317A.251, subd. 4 state:

% St. Olaf solicited contributions specifically for the benefit of WCAL and treated the radio
station differently than its general education programs. Thus, although the State recognizes that
WCAL more closely resembles a program of St. Olaf than a separate legal entity, the facts of this
case show that WCAL does not clearly fall into either category and presents a special
circumstance under UMIFA.
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This provision makes it clear that nonprofit corporation directors will be held to

- the general business standard of care. However, the corporation itself may still be
liable on the basis of a trustee’s standard of care, but the directors may not be
held individually liable under this standard.

Minn. Stat. Ann. § 317A.251 (2004).

C. The Business Judgment Rule.

St. Olaf loosely uses the term “Business Judgment Rule” in discussing UMIFA’s
adoption of the nonprofit director standard of care that appears in Minn. Stat. § 317A.251.
St. Olaf further claims that “[ulnder Minnesota’s Business Judgment Rule, directors of a
nonprofit corporation generally have great discretion in managing the institution’s programs.”
Forever Mem. at 5. The State does not concur with St. Olaf’s interpretation of Minnesota law.

The business judgment rule is a standard of judicial review for corporate decisions. The
Minnesota Supreme Court has applied the business judgment rule to a Minnesota nonprofit only
in the context of a derivative action brought on behalf of the nonprofit against its attorneys
alleging malpractice. See Janssen v. Best & Flanagan, 662 N.W.2d 876, 879 (Minn. 2003). The
court reasoned that the “business judgment rule” was established to “grant[] a degree of
deference to the decisions of corporate directors.” Id. at 882. Further, the court found that “[t]he
business judgment rule means that as long as the disinterested director(s) made an informed
business decision, in good faith, without an abuse of direction, he or she will not be liable for
corporate losses resulting from his or her decision.” Id. Notably, the Minnesota Supreme Court
in Janssen, declined to “adopt a particular version of the business judgment rule for use with
Minnesota nonprofit organizations today,” finding instead that the questioned action by special
counsel “failed the most minimal version of the business judgment rule[.]” Id. at 888 n.5.

3 St. Olaf cites Ray v. Homewood Hosp., 27 N.W.2d 409 (Minn. 1947), for the proposition that
“[a] Minnesota court will not disturb or regulate the decisions, planning and conduct of a
nonprofit corporation’s governing board if the board acts in good faith and without abuse of
discretion.” Forever Mem. at 5. That case, however, was not about the standard a court should
apply in reviewing decisions of a nonprofit. Rather, in Ray, the plaintiff trustees had entered into
an agreement with others to serve on the board of trustees, but not participate in its management.
Ray, 27 N.W.2d at 410. When those trustees later removed the plaintiffs from the board, the
court refused to enjoin them and enforce the illegal contract. Id. at 411. The court set forth the
fiduciary duties of the trustees and Minnesota’s refusal to recognize a “dummy” board. Id.






