MEMORANDUM

St. Olaf objects to the Special Master’s investigation into areas that it maintains
are outside the scope of the St. Olaf petition. St. Olaf, however, fully cooperated when I
researched and investigated several matters at the college campus. Vice President Alan
Norton and all St. Olaf officials were helpful, as-well as former college officials, such as
John Gaddo and Jan McDaniel. The college gave me access to everything I asked for: all
of the WCAL financial statements, the WCAL and St. Olaf Board of Regents minutes,
the Rosemount tower cénstruction documents and fundraising documents, and the
WCAL — MPR sale documents. These were all materials that St. Olaf’s attorneys first
objected to as being beyond the scope of the Petition.

My interviews with those associated with SaveWCAL were helpful as well. Paul
Peterson and Jerry Williams helped give msight into the essence of WCAL. And Ruth
Sylte helped me gain insight into the passion of the WCAL listeners who felt betrayed by
the sale.

* Scope of Special Master Review

SaveWCAL argues | that by selling WCAL’s assets to MPR, St. Olaf created
circumstances that made it “impossible” to honor the intent of the WCAL donors and,
thus, St. Olaf breached its fiduciary duty as a trustee of WCAL. To remedy this breach,
Sa\}eWCAL asserts that the couﬁ should declare the St. Olaf-MPR transaction void. This
issue, however, is not before the Special Master. Instead, the Sp%:cial Master has been
appointed to “investigate and determine the amount of assets and donations that are
attributable to WCAL.” SaveWCAL did not bring a petition before the court to declare

the sale void; they could have done so, as they did in challenging the appropriateness of



the FCC application (which they lost). Even if the issue were before the Special Master, I
believe it is too late, and justice would not be served to now declare the sale void.
Assets in Charitable Trust

Minnesota Statute § 501B.35, subdi{fision 3 (2006), defines a charitable trust as “a
fiduciary relationship with respect to property that arises as a result of a manifestation of
an intention to create it, and that subjects the person by whom the property is held to
equitable duties to deal with the property for a charitable purpose.” The Minnesota
courts have further determined that “a gift to a charitable organization, although in the
form of an outright gift, in the absence of express language to the contrary, is in purpose
and practical effect a charitable trust” and that “[n]o Special language is needed to express
an intent to create a charitable trust.” In re Quinlan’s Estate, 45 N.W.2d 807, 810-11
(Minn. 1951); see also In re Peterson’s Estate, 277 N.W. 529, 532 (Minn. 1938) (“[W]e
hold, in line with many courts, that a devise or bequest, although in form of an outright
gift, yet when made to an institution whose sole reason for existence and whose entire
activity is charitable, is in purpose and practical effect a charitable trust”).

Throughout the yeais, numerous gifts were given to St. Olaf for the support of
WCAL. The Special Master has been appointed to “investigate and determine the
amount of assets and donations that are attributable to WCAL, including those outlined in
the Amended Petition.” (Order Appointing a Speciél Master, emphasis added). Based on
this directive, the statutory definition of a charitable trust, the Minnesota court’s view of
charitable trusts, and review of the record, the Special Master determines that, in addition
to the six categories of gifts and trust distributions listed in St. Olaf’s amended petition,

the charitable trust at issue here also includes (1) the $1,000,000 of the 1995 Hoeft



donation that Hoeft requested and St. Olaf agreed be used to generate approximately
$50,000 in income per year for the future of WCAL and (2) proceeds of the sale of
WCAL assets to MPR that can be attributéd to the Rosemount tower constructed in 1992.

The argument has been made that all of the proceeds of the WCAL sale should be
placed into a charitable trust. This argument would be sound if all of the money used by
WCAL from its inception had been donated funds without any financial assistance from
St. Olaf. However, although St. Olaf’s contribution to WCAL had decreased m recent
years, it formerly had been the source of 50% of more of WCAL’s annual operating
income.

Save WCAL argues that St. Olaf has discounted the value of the public relations
and advertising of the college by WCAL over the years, and that the advertising bolsters
the argument that all of the sale proceeds belong in a charitable trust. SaveWCAL points
to the $1,300,000 value attributed to the MPR advertising for &e year post-sale. The
argument may be appropriate if we were to consider the value of the WCAL public
relations advertising for St. Olaf as equal to St. Olaf’s cash contributions and “in kind”
contributions since WCAL inception. To do so, however, would be speculation, and we
are unwilling to make that conclusion.

It is clear to me that a Charitable Trust requiring a permanent endowment over all
of the proceeds of the MPR-WCAL sale (which have been kep;c by St. Olaf and now have
a market value of $13,793,000) is not appropriate. However, because the tower was
financed completely by listener contributions, St. Olaf has an obligation to keep that part
of the proceeds at the sale in a separate permanent endowment for “Core WCAL

Activities.” The amount is presently at $2,546,263.



“Restricted Nonendowment Gifts”

The “Restricted Nonendowment Gifts” were given by donors who designated
their gifts for the support of WCAL. Although the donors did not request that St. Olaf
hold these funds as endowments, St. Olaf chose to do so. But St. Olaf asserts that
although it continues to hold the funds “attributable to these gifts” in a quasi-endowment,
it has already expended the entire amount of these gifts according to Generally Accepted
Accounting Principles for Nonprofit Corporations and, thus, asks the court to “confirm”
that the quasi-endowment funds are no longer subject to any restrictions. St. Olaf cites
Accounting for Contributions Received and Contributions Made, Statement of Financial
Accounting Standards No. 116, ] 17 (Financial Accounting Standards Bd. 1993), for the
proposition that “if an expense is incurred for a purpose for which both unrestricted and
temporarily restricted net assets are available, a donor-imposed restriction is fulfilled to
the extent of the expense incurred unless the expense is for a purpose that is directly
attributable to another specific external source of revenue.” Thus, St. Olaf maintains that
although it continues to hold the funds attributable to those gifts in the “form of quasi-
endowment funds,” the coﬁrt should “confirm” that these funds are no longer subject to
any restrictions.

As Special Master, I reviewed all of the documentation regarding these gifts.
Regarding some of the gifts, I .found that when St. Olaf acknowledged receipt of the gift,
St. Olaf had promised the donor or the donor’s representative that St. Olaf would
establish a permanent endowment. These gifts are listed in Exhibit B-2 attached to the
Findings of Fact. The “Restricted Nonendowment Gifts” are also composed of gifts in

which St. Olaf did not promise the donor or the donor’s representative that it would keep



the funds in a permanent endowment. These gifts are listed in Exhibit B-1 attached to the
Findings of Fact.

I separated these funds into the two exhibits because, upon initial review, it
seemed that St. Olaf’s promise to the Exhibit B-2 donors that it would keep the funds in a
permanent endowment would cause those gifts to become permanently restricted, and
based on this, I thought that release of that restriction would be inappropriate.

I then consulted with HG&K, Ltd. Certified Public Accountants regarding the
application of Generally Accepted Accounting Principles (“GAAP”) as they relate to
these funds. The HG&K, Ltd. report is attached as Exhibit 7. The HG&K, Ltd. report
states that under the GAAP, these funds are temporarily restricted because of donor-
imposed restrictions, and the funds will be used as the temporary restrictions are met.
The report further provided that the St. Olaf promise to the Exhibit B-2 donors is not an
issue under the GAAP, but the issue is the donor’s intent, not the action by the donor.
Although, with respect to Exhibit B-2, the gifts were received by St. Olaf as a permanent
endowment, my investigation into the files of B-2 disclose no request by the donor that

| St. Olaf do that. Therefofe, under GAAP, the temporary restrictions should be lifted, as

St. Olaf requests. Thus, I now conclude that the Exhibit B-1 and Exhibit B-2 distinction
is irrelevant in the context of St. Olaf’s argument.

| My reviéw of the record discloées that the amount of money “cash” that St. Olaf

contributed for the support of WCAL exceeded the “Restricted Nonendowment Gifts”

available to WCAL. Based on this, I determined that St. Olaf is correct in asserting that

the “Restricted Nonendowment Gifts” are no longer subject to any restrictions and

recommend that St. Olaf’s petition be granted regarding this request.



The Attorney General argues that Accounting Standard No. 116 does not “provide
a basis for lifting restrictions on the ‘Restricted Nonendowment Gifts.”” But St. Olaf is
not asking for a restriction to be lifted or released; instead, St. Olaf asks that the court
“confirm” that these gifts are no longer subject to restriction because the assets of these
funds have been exhausted. Based on Accounting Standard No. 116 and the GAAP, 1
determined that St. Olaf is entitled to raise this argument and that its request regarding
these funds should be granted.

The Attorney General raises another argument regarding these funds; it maintains
that “St. Olaf provides no legal authority that the growth of a restricted gift is legally
unrestricted.” But these funds are not actually still in St. Olaf’s possession — it has
already expended these funds on expenses for WCAL. St. Olaf is instead merely holding
funds attributable to the Restricted Nonendowment Gifts in quasi-endowment funds, or in
its “unrestricted funds” account. With respect to the gifts in the Petition’s Exhibit C, it is
another matter. St. Olaf has treated these gifts as a permanent endowment. But unlike
Exhibits B-1 and B-2, nothing can be found regarding donor intentions. The files are
blank. St. Olaf must havé treated these as permanent endowments for some reason. It
could be that the document expressing that request has been lost by St. Olaf for example.
I am unwilling to do, as St. Olaf requests, assume that because the donor’s intention
cannot be found, it must be presumed that there were no doﬁor requests for a permanent
restriction. With respect to Exhibit C, the argument of the Attorney General should be

adopted, and St. Olaf’s request denied.






