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STATEMENT OF ISSUE PRESENTED FOR REVIEW

May a charitable trustee use a “sole discretion” clause to
evade public accountability and deny meaningful judicial

review of alieged fiduciary duty breaches?




STATEMENT OF INTEREST

Amicus Michigan Attorney General Michael A. Cox and the other amici
States join to support the Montana Attorney General in this important appeal of
nationwide unportance involving fundamental issues of charitable trust law.

Attorney General Cox is interested in this matter as the chief state law
enforcement officer and the state official responsible for supervising, licensing and
registering charitable trusts. Like other State attornevs general, he is authorized
and obligated under state law to supervise charitable trusts, to guard against
wasteful spending and diversion of charitable assets for private benefit, to enforce
the intentions of charitable donors, to investigate transactions and activities
affecting charitable trusts, and generally to institute or participate in judicial
proceedings in order to ensure that charitable trusts are properly administered,
according to their purposes, for public benefit.

The duties and powers of State attorneys general to supervise and enforce
charitable trusts arise not only from similar State statutes governing charitable
organizations and trustees, but also the parens patriae doctrine and the common
law of charitable trusts that those statutes reflect. That common law has deep
roots, dating back at least to the Statute of Charitable Uses enacted in England in

1601 “to redress the Misemployment of Lands Goods and Stocks of Money



heretofore given Charitable Uses.”' The Statute encouraged and protected

charitable gifts, while imposing public oversight of the administration of those

gifts, still the twin pillars of charity law today.” Built upon these interdependent

principles of public benefits and public accountability, American charity law has as

its foremost goal the creation and preservation of a climate conducive to robust

philanthropic activity for the benefit of the public as a whole. This goal requires

the continued confidence of donors that their gifts will be used according to their
charitable intentions, undiluted by personal benefit, contlicts of interest, and waste.

In view of their shared connection to the common law in this country, amici

are collectively interested in the consistent, unitorm development of the common
law of charitable trusts as embodied in state case law and reflected in state statutes,
notably the Montana Trust Code’ and its sister provisions in the recent Uniform

Trust Code (UTC), which has been enacted in 19 states.” Amici seek a positive
p

construction and application of the law in a manner that protects the interests of the

uncertain and indefinite beneficiaries across our nation, especially in this era of

' Star. 43 Eliz. 1, ch. 4 (1601).
? See generally, Marion Fremont-Smith, Governing Non-Profit Organizations,
Harvard University Press, 2004, ch. 2.
 Mont. Code Ann. § 72-33-101 et. seq.
* See http://'www.utcproject.org for enactment details.
-3-




national charities whose charitable and economic activities often cross State
boundaries.

The fundamental question in this case is:

May a charitable trustee use a “sole discretion” clause to evade public

accountability and deny meaningful judicial review of alleged

fiduciary duty breaches?

The amici believe charitable trustees must remain accountable to the public
and conclude, accordingly, that the trial court’s choice of a deferential abuse-of-
discretion standard to review all of the Board of Advisors’ actions — without
examining whether the Board faithfully discharged its fiduciary obligations to the
Trust’s primary charitable purpose — is contrary to the law of charitable trusts. The
affect of the ruling below has been to dim the guiding light of Ms. Bair’s intentions
and to insulate the Board from accountability to the public, to the Attorney General
as protector of the public’s interest, and to the courts. In particular, the role of the
Attorney General to protect the public would be severely undercut if charitable
trustees are held to no higher standard than avoiding arbitrary and capricious
behavior. Moreover, the standard used by the trial court contraveneé the law’s
public policy goal of providing assurance to charitable donors that their intentions

will be respected. Tnstead, the lower court ruling sends a signal to donors that the

trustees who succeed them may disregard their purposes and fiduciary duties as



long as their departure trom the donative purpose is not found to be arbitrary and
Capricious.

The 1ssue of the Board’s accountability in this case is significant not only to
the people and jurisprudence of Montana but also to beneficiaries beyond
Mentana’s borders and to the national development of the law of charitable trusts.

The amici believe that all charitable trustees that determine the fate of tax-favored

assets pledged for public benefit must adhere to fiduciary duties of care, loyalty,
and obedience to the charitable purposes of the trust, subject to public oversight.

These concerns echo the viewpoint of many undersigned amici states who

presented arguments to the United States Supreme Court in a case involving the

diversion of solicited donations from their intended purpose:’

“[T]he amici States share a strong interest in ensuring that charitable
assets are duly administered in a manner that encourages charitable
donations and thereby maximizes the public benefits that may be
ottered by beneficent charitable organizations. Charitable
contributions represent a significant public resource. They promote a
wide range of important mitiatives in areas such as medical and
scientific research, social services, public health, education, the
environment, civil rights, and legal aid. Yet these initiatives cannot
succeed without popular support, and such support will come only
where the public trusts that its donations will be used for purposes that
donors intend to sponsor and are led to believe their donations will in
fact sponsor.”

* Amicus Brief of Florida Attorney General et al, Madigan v. Telemarketing
Associates, 538 U.S. 600, 123 S. Ct. 1829, 155 L, Ed. 2d 793 (2003), at 2.
«5-




{n furtherance of this purpose, amici support Attorney General McGrath’s
action to enforce the Bair Family Trust, and oppose the Board’s reliance on a
limited grant of discretion to justify its disregard of Ms. Bair’s intent and

abdication of the fiduciary duties owed to the Trust’s charitable purposes.



STATEMENT OF THE CASE

The Trust Agreement at issue provides that “it has long been the cherished
aim and foremost desire of Grantor’s sister and Grantor to establish” the Charles
M. Bair Family Museum to contain “Grantor’s entire residence, together with all
personal property of lasting historical and artistic value located therein,” and
“which shall be open for the educational benefit of the general public.”® In

expressing this primary charitable purpose, the Trust Agreement confers sole

discretion on the Board in only one aspect of its duties: it may close the Museum

if it, “acting in its sole judgment and discretion, shall determine that the said
Charles M. Bair Family Museum has ceased to serve the purposes thereof so as to
make it inadvisable to continue the museum for public and educational purposes.”’

In reviewing the Board’s decision to permanently close the Museum, the
trial court employed a highly-deferential abuse-of-discretion standard, asking

merely whether the Board of Advisors had acted “arbitrarily and capriciously.””

The trial court’s decision did not undertake to determine whether the Board

properly discharged its fiduciary obligations of care, loyalty, and obedience to the

* Trust Agreement (State Appeliant’s App. Ex. 1, Trial Ex. 1} at 9§ 6.2(¢). .
. .
* In re Charles M. Bair Family Trust, 2006 Mont. Dist. LEXIS 689 (Mont. Dist.
2006) par, 16, *6.
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primary purpose of the Trust. Opining that judgments could differ as to whether
the Advisors’ conduct was “deficient,” the court concluded simply that the

.. o g
decision was reasonable and left intact the status quo.

? Id, par. 23, *8-9.



ARGUMENT

The common law of charitable trusts, as reflected in case law and more
recent statutory enactments, is of critical importance to this appeal and to
undersigned amici, Under the Montana Trust Code (Trust Code), trust law in
wontana as in other states incorporates the common law, except as expressly

11

modified by statute.'” The drafters of the Trust Code intended the term “common
faw” to refer to “the contemporary and evolving rules of decision developed by the
courts in exercise of their power to adapt the law to new situations and to changing
conditions.”"" This explanation follows the direction given by the Montana
Legislature regarding sources of Montana law, which describes applicable
unwritien law as the unrecorded law observed “in courts in this country” and

“collected from the reports of the decisions of the courts and treatises of learned

L
mei. :

""Mont. Code Ann. § 72-33-103. This section is similar to Cal. Prob. Code §
15002, on whach 72-33-103 is modeled, and to Mich. Comp. Laws 700.1203
(Michigan Estates and Protected Individuals Code supplemented by “general
princioles ot law and equity”). Some states deline the Attorney General’s rights
and obligati-ns regarding chartable 2 s intermg of 17~ T we, eg.,
Rev. Code Wash. § 11.110.1.20 (Autorney Ceneral entiticd 10 notice of proceeding
in which “at common law, he is a necessary or proper party as representative of the
public beneficiaries™); 20 Pa. C.S. Section 7706.
"' Mont. Code Ann. § 72-33-103, Official Comment.
'* Mont. Code Ann. § 1-1-107; 1-1-103 .
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In addition to the express incorporation of the common law of trusts, the
Montana Trust Code contains many provisions drawn from the Restatement
{Second) of Trusts, which is itself a distillation of common law principles. The
Restatement {Third) of Trusts, currently in progress, is a primary source of the
substantive provisions in the young Uniform Trust Code (UTC), which became a

uniform act of the National Conference of Commissioners on Uniform State Laws

{NCCUSL) and has been enacted in at least 19 states. ¥ The prefatory notes to the

UTC explain that while the act contains some innovative provisions, much of the

UTC is a codification of the common law of trusts. Further, the Unitorm Trust
Code was drafted in close coordination with the writing of the Restatement (Third)
of Trusts. "

The common law fiduciary obligations of trustees and the authority of the
Attorney General to supervise and enforce charitable trusts have evolved over
centuries. To appreciate the fundamental, established role of the common law of

charitable trusts, it is helpful to consider its history.

" The UTC together with commentary, is available at http://www.utcproject.org
and http://'www.law.upenn.edu/bll/ulc/uta/2005 fimal. htm

Y UTC, Prefatory Note.
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