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STATEMENT OF ISSUE PRESENTED FOR REVIEW 

May a char~table trustee use a "sole discretion" clausc to 

evadc publrc accountability and deny rncarlingful judic~al 

review of alicged fiducrary duty brcacfies? 



STATEMENT OF INTEREST 

,4miclrs Michigan Attorney General Michael A. Cox and the other c~mici 

States join to support the Montana Attorney General in this important appeal of 

nationwide importance involving fundamental issues of charitable trust law. 

Attorney General Cox is interested in this matter as the chief state law 

enforcement ofEicer anci the state official responsible for supervising, licensing and 

registering char-itable trusts. Like other State attorneys general, he is authorized 

arid ohl~gated under state law to supervise cllaritahle trusts, to guard against 

~vastcfui spending dnd diversion of charitable assets for private benefit, to enforce 

the tntcntlons of charitahle donors, to investigate transactions and activities 

affecttng charitahle trusts, arid generaily to institute or participate in judicial 

proceedings in order to ensure that charitable trusts are properly administered, 

according to their purposes, for public benefit. 

The duties and powers of State attorneys general to supervise and enforce 

charitable trusts arise not only from similar State statutes governing charitahle 

organuations and trustees, but also the parens pntrine doctrine and the common 

law of charitable trusts that those statutes reflect. That cornmon law has deep 

roots, dating back at least to the Statute of Charitable Uses enacted in England in 

1601 "to redress the Miseniployrnent of Lands Goods and Stocks of Money 



heretofore given Charitable Uses." ' The Statute encouraged and protected 

charitable gifts, while imposing public oversight of the administration of those 

giAs, still the twin pillars of charity law toctay."uilt upon these interdependent 

principles of public benefits and public accountability, American charity law has as 

its foremost goal the creation and preservation of a climate conducive to robust 

philanthropic activity for the benefit of the public as a whole. This goal requires 

tile continued confidence of donors that their gifts will be used according to their 

charitable intentions, u~~dilutcd by personal benefit, conflicts of interest, lind waste. 

In view of their shared connection to the corutnon law in this country, nrnici 

are collectively interested in the consistent, uniform development of the common 

law of charitable trusts as embodied in state case law and reflected En state statutes, 

notably the Montana Trust code' and its sister provisions in the recent Unifonn 

'Trust Code (U'T'C), which has been enacted in 19 states.bmzici seek a positive 

constmctiocl and application of the law in a manner that protects the interests of the 

iincertain and iltdetinite beneficiaries across our nation, especially in this era of 

I Stat. 43 Efiz. 1, ch. 4 (1601). 
2 See gener-ally, Marton Frernont-Smith, Goveminp Non-Profit Org(znixcrtiorzs, 
Harvard University Press, 2004, ch. 2. 
i Mont. Code Ann. 3 72-33- 101 et. seq. 
-i See http://www.utc~roiect.org for enactment details. 
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national charities wtlosc citaritable and economic activities often cross State 

bounciaries. 

Tlre fundatnental question in this case is: 

May a cl~aritable trustee use a  ole discretron" clause to evade public 
:tccountab~lity and deny meaningful judic~al review of alleged 
fiduciary duty breaches? 

'The ctvrtici believe charitable trustees must remain accountable to the public 

and conclude, accordingly, that the trial court's choice of a deferential abuse-of- 

discretion standard to review all of the Board of Advisors' actions -without 

examining whether the Board faithfully discharged its liduciasy obligations to the 

'r'rust's primary charitable purpose -- is contrary to the law of charitable tntsts. The 

effect ofthe ruling below has been to dim the guiding light of Ms. Bair's intentions 

and to insulate the Board from accountability to the public, to the Attorney General 

as protector of the public's interest, and to the courts. In particular, the role of the 

Attorney General to protect the public would be severely undercut if charitable 

trustees are held to no higher standard than avoiding arbitrary and capricious 

hehavior. Moreover, the standard used by the trial court contravenes the law's 

public policy goal of providing assurance to charitable donors that their intentions 

will be respected. Instead, the lower court ruling sends a signal to donors that the 

trustees who succeed them may disregard their purposes and fiduciary duties as 



long as their cieparture froin the donative purpose is nut found to be arbitriiry and 

capricious. 

The issue of the Board's accountability in this case is significant not only to 

the people and jurisprudence of Montana but also to beneficiaries beyond 

Montana's borders and to the national decclopn~ent of the law of chantable trusts. 

The nmici believe that all charitable trustees that determine the fate of tax-grvored 

assets pledged Tor public benefit must adhere to fiduc~ary dutles of care, Loyalty, 

and obedience to the charitable pulposes of the trust. subject to public oversight 

These concerns echo the viewpoint of illany undersigned i1rnlc.i states who 

presented arguments to the United States Suprert~e Court in a case lnvoivirtg the 

dtvers~on of solicited donations from their intended purpose: 

"[Tlhe r~mici States share a strong interest in ensuring that charitable 
assets are duly adntinistered in a manner that encourages cl~aritable 
itonations and thereby maximizes the public bcnefits that may be 
offered by beneficent charitable organimtions. Charitable 
contributions represent a significant public resource. They promote a 
wide range of important initiatives in areas such as medical and 
scientific research, social services, public health, education, the 
environment, civil rights, and legal aid. Yet these initiatives cannot 
succeed without popular support, and such support will come only 
where the public trusts that its donations will be used f i r  purposes that 
donors intend to sponsor and are led to believe their donations will in 
Fdct sponsor." 

5 Anzicz~.r Brief of Florida Attorney General et al, ~Mc~digan v. Telenmrketivjq 
Associates, 538 U.S. 600, 123 S. Ct. 1829, 155 1,. Ed. 2d 793 (2003), at 2. 
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In furtherance of this purpose, arnlci support Attorney General McGrath's 

action to cnfbrce the Bair Farnily Trust, atrd oppose the Board's reliance on a 

lirriited grant of discretion to justify its disregard of Ms. Bair's intent and 

abd~catiorr of the fidticiary duties owed to the Trust's charitable purposes. 



STATEWEN'T OF THE CASE 

The Tmst Agreement at issue provides that "it has long been the cherished 

aim and fore~~tost desire of Grantor's sister and Grantor to establish" the Charles 

M. Rair Farniiy Museum to contairt "Grantor's entire residence, together with all 

personal property of lasting llistorical and a-tistrc value located d~erein." and 

"which shall be open for the educational benefit of the general puhl~c."" In 

eupressing this primary charitable purpose, the Trust Agreement confers sole 

discretion on  the Board in only one aspect of its dut~es: it may close the Museum 

if it, ''acting in its sole jutigment and discretion, shall determine that the said 

C'iiarles M. Bair Family Museum has ceased to serve the purposes thereof so as to 

make it inadvisable to continue the museum for puhlic and educational purposes."7 

In reviewing the Board's decision to permanently close the bfuseum, the 

trial court employed a highly-deferential abuse-of-discretion standard. asking 

merely whether the Board of Advisors had acted "arbitrarily and capriciomsiy."8 

The trlal court's decision drd not undertake to deternline whether the Roa~ci 

properly discharged its iiduciary obligations of care, loyalty, and obedience to the 

6 - Frust Agrcernent (State Appellant's App. E x  1, Trial Ex. 1)  at $/ 6.2(e). 
' id 
Y In re C'hi~rlt's hf. B a i ~  Fc~nzi(y Trzlst, 2006 Mont. Dist. LEXIS 689 (Mont. Dist. 
2006) par. 16, *6. 
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primary purpose of the Trust. Opining that judgments could differ as to whether 

the Advisors' concfuct was "deficient," the court concluded sinlply that the 

decision was reaso~labfe and left intact the rtnttts cfrro." 

9 fa', par. 23, "8-9. 



ARGUMENT' 

'l'be common law of ck~ar~table trusts, :IS reflected in case iaw and rnore 

recent statutory enactunents, is of critical importance to this appeal and to 

underslgned irmici. Under the Montana Trust Code (Trust Code), trust law in 

Vlonrana as in other states incorporates the common law, except as expressly 

rrioiiified by statute. "' The drafter? of the Trust Code intended the term "common 

idw" to refer to "the contemporary and evolving rules of decision developed by the 

cot~rts in exercise of their power to adapt the law to new situations and to changing 

conditrons." "his explanation follows the direction given by the Montana 

1,egislaturc regarding sources of Montana law, which describes applicable 

unwritten law as the unrecorded law observed "in courts in this cousntry" and 

"'coilected from the repoi-ts of the decisions of the courts and treatises of lzrvned 

i 0 Mont. Code Ann. 3 72-33-103. Fhis section is similar to Cal. Prob. Code $ 
15002, on which 72-33- 103 is  nodel led, and to Mich. Comp. Laws 700.1203 
(Mici- igan Estates and Protected 11,:iividual~ Code supplemc:!:ed by "gci::ral 
princ-;,It:.. - i'law anci equity"). Some states deil.~e the ;t.itorxiey Geiicral's rights 
and obligati, .IS regarding charitah!, terms cjf 1' - . . 3 .t'e, e.g., 
Rcv. Code Vl la\ i i .  5 1 1.1 10.110 (At1 er:i! entiticii LO notice o f  proceeding 
in wlfici: "at comnon law, he is a necessary or proper party as representative of the 
public beneficiaries"); 20 Pa. C.S. Section 7706. 
I I Mont. Code Ann. $ 72-33-103, Official Commerlt. 
" ~ o n t .  Code Ann. $ 1-1-107; 1-1-103. 
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In addition to the express incorporation of the common law of trusts, the 

Montana Trust Code contains many provisions drawn from the Restatement 

(Second) of'rrusts, which is itself a distillation of common law principles. The 

Restaternent (Third) of Trusts, currently in progress, is a primary source of the 

substantive provisioris in the young Unifonn Tmst Code (UTC), which becane a 

unifbmt act of the National Conference of Commissioners on Unifor~tt State Laws 

JNCCUSI,) and has been enacted in at least 19 statcs. '' The prefatory notes to the 

UTC explain that while the act contains some ir~novative provisions, much of the 

LJTC is a codification of the cornmon law of tmsts. Further, the Unifonn Trust 

Code was drafted in close coordination with the writing ofthe Restatement ('Third) 

of Trusts. I ?  

'The corntnon law fiduciary obligations of trustees and the authority of the 

Attorney General to supervise and enforce charitahle trusts have evolved over 

centuries. To appreciate the fundamental, established role of the comrnon law of 

charitable trusts, it is helpful to consider its history. 

ll The UTC together with commentary, is available at httr,:liwww.utcproiect.org 
and http:~/www.law.u~enn.cdu/blYulc, uta/2005final,htm 
I4  UTC, Prehtory Note. 
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